The ECB emerged from the financial crisis as not only as the institutional 'winner' but also as the most central -and powerful -supranational institution of our times. This article challenges the so-called 'accountable independence' of the ECB across the range of tasks it carries out. Citizens 'see' the ECB today especially for its anti-austerity role and its involvement as part of the troika and otherwise in the economic decision making of troubled Member States. Far from ECB monetary policy heralding a 'new democratic model' the ECB today suffers from a clear deficit in democracy. In between the grandiose concept of ECB 'independence' and the more performative ECB 'accountability' lies 'transparency'. Across the range of ECB practices there is a need to take the related concepts of 'transparency' and of (democratic) 'accountability' more seriously, both in conceptual terms and in their relationship to one another.
I. Introduction
'Seeing' the European Central Bank (ECB), a notoriously secretive and defensive institution, is not only a matter of newspaper reports, press conferences, formal powers and evolving practices, institutional and otherwise. It also crucially depends, for analysis, on the public availability of information. On the outside (much) more is known about the ECB and its operations than was previously the case. This is due to a combination of leaked information, parliamentary enquiries, Ombudsman activity and court cases. There are clear legal limits however. The ECB itself is moreover not only passively seen by others but also actively expresses voice through its own 'words'. Those words may be expressed in its annual reports, in speeches made by its President or members of its Executive Board (publicly and to parliaments), in interviews or speeches by members of its Governing Committee (largely times.In response to the sovereign debt crisis, the ECB adopted non-standard measures reaching beyond the traditional scope of monetary policy. 7 The Court of Justice gave its blessing to this practice, 8 de facto broadening the ECB's hitherto narrowly defined constitutional mandate. In parallel, the ECB has been given new and assumed tasks with regard to macro and micro prudential supervision, emergency liquidity assistance and negotiating bailout programs. All of this has increased its discretionary power -unmitigated by the light-touch legality review as prescribed by the Court 9 -amplifying concerns about the ECB's democratic deficit. Under President Draghi the ECB has for example kept on making use of some of its powers in ways that provide it with leverage beyond the concrete reasons why a specific power was originally granted to the ECB. This has clearly been the case with emergency liquidity assistance to Greek banks. 10 Given the expansion of its powers, it comes as no surprise that the ECB has become a key object of study both for legal scholars and for those interested in evolving European politics more broadly. 11 My aim is to contribute to the existing literature by putting (aspects of) the institutional response to the financial crisis of its so-called 'accountable independence', first coined in this law journal in the early halcyon days of the ECB. 12 From today's perspective the idea that ECB monetary policy heralded a 'new democratic model' seems unduly simplistic, falling into the realm of wishful thinking. What needs more appreciation is the fact that in between the grandiose concept of ECB 'independence' and the more performative ECB 'accountability' lies 'transparency'. My argument is that both 'transparency' and 'accountability' need to be taken more seriously, both separately and in relation to one another. As the 2016 report of the Irish parliamentary enquiry into the banking crisis shows, it is precisely the lack of transparency coupled with the overly defensive attitude of the ECB and its (former) Presidents and Governing Council that very largely 'cause' the democratic deficit from which it is considered to suffer. 13 That is what is seen from the perspective of national parliamentary democracy -a realm to which the ECB considers it owes 'no accountability'. 14 Does ECB transparency as it is interpreted by the ECB in 2016 suggest 'a new paradigm of accountability' 15 in the words of its top lawyer? The stakes are not small and the issue is hugely salient for the future of the EU in general and the Eurozone in particular (even more so with the political vista of further intensification and/or differentiation after the Brexit referendum result).
II. ECB Transparency as Communication
A. 'Independent Accountability' : Mind the Gap
One of the central challenges recognised in the scholarly literature on the ECB from the very beginning was the need to strike a balance between independence on the one hand and accountability on the other. Unlike other institutional contexts in the EU (e.g. for 'independent' agencies 16 ) this balancing has not traditionally been seen as a catch 22 for the ECB. The literature more generally recognises that accountability and independence are not at all contradictory; quite the opposite in the sense that they can and should co-exist. 17 As Zilioli, now the ECB chief legal advisor, put it pre-crisis, they are 'complementary instruments for democracy.' 18
As regards the specific accountability of the ECB vis-à-vis the EP, the constraints. As a spin off, it may include making central bankers more sensitive to submitting their decisions to public debates, thus creating potentially more responsiveness. 21 In terms of evolving political accountability relationships, the interaction of the ECB with the EP has grown and intensified over the years. 22 Recent empirical work has shown some new evidence that it plays a significant role in informing and involving members of parliament and their constituencies. 23 Be that as it may, monetary dialogue is still a flawed form of 'accountability' given the fact that 'parliaments are in an institutionally weak position to hold a central bank accountable.' 24 Monetary dialogue with the EP moreover very largely ignores the realities of the more 'political' involvement by the ECB in policies with considerable redistributive implications -debt assistance and financial and policy conditionality. Adopting -in 2016 -a holistic approach to the ECB as an institution of the EU one must take into account also the new (banking supervision) and the concealed (troika input and more) elements. Citizens 'see' the ECB today especially for its anti-austerity role and its involvement as part of the troika and otherwise in the economic decision making of troubled Member States. Images of burnt out cars and thousands of anti-austerity protestors from all over Europe demonstrating in front of the ECB's glossy new building in Frankfurt 25 is after all not the kind of political and public attention one normally associates with central banks or with expert based institutions more generally.
Transparency is a buzzword of apparently global reach. Some authors even claim 'the transparency turn' has turned transparency into a 'global norm'. 26 The very word transparency connotes visibility and the ability to see through; it implies a subject seeing as well as the object being seen. In this sense, it is a two-way street. In the words of Koivisto, 'a 21 Magnette (n 12) 326. beholder and an object form a complex set of affairs.' 27 The beholder may force the object to react to its 'gaze' and in this sense may be controlling. The ECB has struggled since its creation with the perceived tension between the need for greater openness or transparency on the one hand and the need to preserve its secrets on the other. 28 ECB transparency is however sandwiched in-between the concept of independence on the one hand and the concept of accountability on the other and is under-conceptualised.
Some authors -and policy makers -approach transparency as (only) communication. As such they accept that transparency is essentially mediated, and 'excessively simplified sand thus is blind to the complexities of the contemporary state, government information and the public.' 29 The logic of communication is the core and original understanding of the ECB of transparency and reveals almost unlimited discretion as to what is revealed and what is kept secret. It is not the beholder controlling the object but rather the opposite. 30 Two other logics of transparency -of process and of public access are explored below (Parts III and IV) -they reveal an ECB less 'in control' and forced to assume a more reactive and defensive position by virtue of inter-actions with others (parliaments, the public, courts and the European Ombudsman).
B. ECB Rationale Transparency as Policy Tool
In a governance context, communication can be equated with the intentional release of information on the substance of decisions and of (some of) the facts and reasons on which they are based. The original understanding of ECB 'transparency' in the context of monetary policy was transparency in rationale through 'communication'. This is in line with the worldwide tendency for central banks to weave an 'economy of words' through the medium of their communications. 33 Central banks communicate with outside audiences especially the market through (press) communiques. 34 They increasingly appreciate what language ('mere words') can accomplish in the context of public communication imperatives. Press conferences, the monthly bulletin, the annual report and the monetary dialogue are all mentioned as ECB communication tools. 35 From the beginning, the ECB followed a deliberate and autonomous strategy to assert its discretion and safeguard its independence while at the same time ensuring its version of transparency according to its own rules. 36 In its own words:
'Transparency means not only releasing information, but also structuring that information in such a way that the public can understand it… . The ECB regards transparency as a crucial component of its monetary policy framework. Transparency requires central banks to clearly explain how they interpret and implement their mandates. This helps the public to monitor and evaluate a central bank's performance. It also requires an explanation both of the analytical frameworks used for its internal decision-making and assessment of the state of the economy and of the economic rationale underlying its policy decisions. Transparency is strongly enhanced by means of a publicly announced monetary policy strategy.' 37
Communication with the markets contributes to the ECB's objective of ensuring the effectiveness, efficiency and credibility of its monetary policy. It now includes 'forward guidance' for markets and economic actors -a communication instrument by which the ECB (and central banks more generally) conveys its monetary policy orientation going forward, conditional on its assessment of the economic outlook. 38 In December 2004, the ECB started making public on a monthly basis Governing Council decisions taken in addition to interest rate decisions. 39 The information released by the ECB does not concern the process (the positions and arguments taken by different members of the Governing Council during their discussions) but rather contains the reasoning of the collective ECB. This is presented as yet another way in which the ECB exceeds the reporting obligations imposed on it by the Treaties (in addition to publishing a Monthly Bulletin instead of a quarterly report and holding monthly press conferences even though it is not required to do so). The financial crisis triggered several important additional responses by the ECB. While it is still heavily focused on controlling its external communication, it developed a multi-faceted outreach policy in the post-crisis years. ECB officials (economists and lawyers) actively participate in a variety of academic activities including the ECB Forum Central Banking 40 and a new legal conference. 41 Furthermore the ECB undertakes public consultations on important new initiatives. 42 . The ECB further counteracted the backlash against the expansion of its mandate by highlighting the need for openness while engaging in supervisory work 43 and by introducing a revised ECB confidentiality regime. 44 The logic of transparency in rationale applied to the new supervisory work of the ECB gives the citizen the possibility to understand and evaluate the ECB's supervisory work. 45 This provides that not only the proceedings of the decision-making bodies of the ECB, or any committee or group established by them, but also those of the SSM Supervisory Board, its Steering Committee and of any its substructures of a temporary nature must be confidential unless the Governing Council authorises the ECB President to make the outcome of their deliberations public. 58 The recent special report by the European Court of Auditors on the SSM specifically notes the considerable difficulty the Court had in obtaining audit evidence from the ECB. In their own words, they were provided with "very little of the information we required to assess the operational efficiency of the management of the ECB's comprehensive assessments, the operational efficiency of JST's, the operational efficiency of the planning and implementation of supervisory activitiesm the decision-making process and the actual work done in the context of on-site inspections." 59 They were not provided with supervisory Board decision and minutes, as well as a host of other documents and information. 60 The current ECB Confidentiality Regime is publically available only since June 2015. 61 Prior to that, the ECB Decision on the separation between its monetary and supervisory functions 62 contained an excerpt from the Confidentiality Regime, which details on the ECB's five security classifications. These largely parallel those of the other EU institutions, in particular those of the Council 63 although there is no ECB-TOP SECRET category, and only two are . 57 Ibid. 58 The members of all these bodies are also subject to the professional secrecy requirements under Article 37 of the ESCB and ECB Statute. tailored around a (strict) 'need to know': ECB-SECRET and ECB-CONFIDENTIAL, which require security clearances of staff and stringent storage arrangements. 'Restricted' is defined in the Council of the EU's security rules in very open terms as where the disclosure of a document would be 'disadvantageous' to the interests of the EU or a Member State. In the ECB Business Practice Handbook, this is expressed as 'a low negative impact on the ECB/ESCB.' Access to information classified as ECB-RESTRICTED or above will be granted only to staff (or contractors) having the appropriate security clearances. In November 2015 a Memorandum of Understanding on the provision of non-public information was concluded between the ECB and the Commission so that the latter could exercise its tasks under Article 32 of the SSM Regulation to provide a comprehensive three yearly review report. 64 The situation with regard to declassification procedures of the ECB is unclear although minimum standards are indicated with respect to ESCB/SSM information in internal 'common rules'. Where classification is made at the level of ECB-SECRET or ECB-CONFIDENTIAL, this classification 'should be maintained at that level only for as long as the information requires such a high level of protection. Whenever possible, the classification label should indicate when the document can be downgraded (e.g. on a certain date or at the occurrence of a specific event) and what classification would then apply…'. 65 The fact that there are such explicit rules on a declassification framework is designed to facilitate lower classifications or declassification in the future.
Unlike the general EU categories, no public information is available as to the numbers of documents held by the ECB in the various categories. However, pursuant to interviews conducted at the ECB and access granted to ECB-UNRESTRICTED statistics on the multiannual (2008-2014) breakdown of document classifications in DARWIN (the ECB Document and Records Management System) it appears that the vast majority of sensitive ECB documents and those from other originators is in the category ECB-RESTRICTED (in parallel to the known situation with regard to EU-RESTRICTED). 66 What is unknown is the number of ECB documents that are classified by its officials and the numbers that are classified by external 'originators' of documents and controlled by them in terms of future release.
Figures are available for other institutions that show for example that the Council of the EU is itself an original classifier in only a small fraction of the documents in the classified categories held by it. 67 Documents classified by other originators, including internal EU institutions and agencies as well as third countries and other international organisations (e.g. the IMF) will need to be released by those originators before any declassification can take place by the ECB (principle of originator control).
B. ECB Rules on (Inside) Outsiders: Accounting Banking Supervision to the EP
It has been widely accepted that the interaction of the EP with the ECB should be a qualitatively different one in the area of banking supervision compared to monetary policy. The relationships 'are more intense than those required for monetary policy decisions. Weak constraints are unacceptable in the supervisory context because a financial supervisor has the power to protect in profound ways the interests of individual financial institutions, of financial consumers and even of nation states; the accountability framework must be commensurate with the nature and the extent of these powers.' 68 That said the benefits of transparency are, in the view of the ECB, 'less clear' than with regard to monetary policy, 'due to the stigma effect of publicising overt assistance and the nature of bank runs (the belief in a panic are self-fulfilling).' 69
The result is twofold. First, reporting is due not only to the EP as with monetary policy 70 but also to national parliaments. 71 Second, some sensitive (i.e. classified) information is shared with the EP, in particular its ECON committee but this is done in a highly restricted manner.
At the time the SSM regulation was being adopted a specific 'inter-institutional agreement' was negotiated between the ECB and the EP containing more specific rules of the accountability game. 72 Special confidential meetings may be held 'where necessary for the exercise of Parliament's powers under the TFEU and Union law', at the request of the Chair of the ECON committee -in writing, giving reasons. 73 The Chair of the Supervisory Board will divulge sensitive information -in 'confidential oral discussions behind closed doors' -and cooperate with EP investigations. Only the Chair and the Vice-Chairs of the ECON committee may attend such confidential meetings with the Chair of the Supervisory Board. 74 In its 2015 annual report on the banking union,the EP welcomed 'the efficient and 68 Zilioli (n 15) 125, 159.
69 Rosa M. Lastra, 'Accountability and Governance -Banking Union Proposals' (2012) 30 DSF Policy Paper 9.
70 Under Article 20 of the SSM Regulation, the Chair of the Supervisory Board is required to present an annual report to the EP in plenary, reply to questions from MEPs and appear before the ECON committee upon request. 71 Ibid, Recital 56, Article 21.
EP-ECB Interinstitutional Agreement between the European Parliament and the European Central
Bank on the practical modalities of the exercise of democratic accountability and oversight over the exercise of the tasks conferred on the ECB within the framework of the Single Supervisory Mechanism(OJ L 320 of 30.11.2013, p. 1-6). 73 Ibid, section I.2, third paragraph. 74 Ibid, Section I.2, tenth paragraph. The inter-institutional agreement states that: 'No minutes or any other recording of the confidential meetings shall be taken. No statement shall be made for the press or any other media. Each participant to the confidential discussions shall sign every time a solemn declaration not to divulge the content of those discussions to any third person.' How can such restricted 'dialogue' still influence policy, one of the aims of the new reporting relationship? Strict confidentiality requirements make it difficult to assess the de facto accountability arrangements at the time of writing. Even though the Inter-Institutional Agreement provides room for more 'intense' accountability to the European Parliament compared to the pre-existing monetary dialogue, the extensive emphasis on secrecy and confidentiality with regard to all the information supplied by the ECB to the EP does not leave much room for public discussion or debate on this information in plenary or even in the ECON committee. This in turn removes the raw ingredients for accountabilityinformation and deliberation -from public space, even after the fact. This equally seems to be the case for other accountability forums such as the Court of Auditors who are denied access to documentation on the ad-hoc exchange of views between the European Parliament and the Chair of the Supervisory Board. 76 The new ECB special arrangements are in line with existing practice in other areas where the EP has already been granted some access to classified information produced and circulated under the auspices of the EU (unless subject to the principle of originator control) on the Councils premises 77 and more recently on EP premises. The question whether this restrictive approach is justified in general and in the wider context of parliaments agreeing to nonpublic accountability processes is beyond the scope of this article. 78 A parliamentary confidential information provision may well provide only the appearance -rather than the reality -of a parliamentary check on matters of substance. 79 The EP is a collective body and there is nothing that a highly restricted group can do to stop or prevent any of the secret policies it is informed about from being executed. Limiting access in an extreme fashion creates different classes of legislators in a manner that is not necessarily limited in the public interest. The re-calibration of transparency and accountability mechanisms in the context of banking supervision (and of banking resolution) is at best partial and leaves much to be desired in the view of the EP 80 and of academic commentators. 81 
IV. ECB Transparency Through Public Access
A. The ECB: A Public Access Free Zone?
The final logic of transparency (after rationale and process) is that of openness or of public access. This logic does not patronise the citizen but rather values the role that the public and the informed citizen can play in a wider democratic perspective. In this perspective transparency is seen as a fundamental citizen's right and as a means of securing public accountability. It implies that all arms of government -the executive, the entire public administration as well as parliaments -should be subject to the requirement of openness or public access. 82 The deeper democratic meaning of why openness and transparency are important is on this logic that 'increased openness (…) enables citizens to participate more closely in the decision-making process and guarantees (…) greater legitimacy and is more effective and more accountable to the citizen in a democratic system.' 83 Under the fourth subparagraph of Article 15(3) TFEU, the Union's access to documents regime applies to the ECB only when it exercises its administrative tasks. However, the ECB has provided some public access to its documents since the beginning of its existence. 84 The first ECB decision on the subject was adopted on 3 November 1998. 85 It was repealed in 2004 when a new decision was introduced. 86 This was three years after the general regulation on access to documents entered into force. 87 The 2004 Decision follows the structure of the general EU law on access to documents 88 while seeking to protect the independence of the ECB and of the national central banks and the confidentiality of certain information that is specific to the performance of ESCB's tasks. 89 In applying the exceptions to the right of access provided for in Article 4 of the 2004 Decision, the ECB did not limit that right solely to documents falling within the exercise of its administrative tasks, as referred to in the fourth subparagraph of Article 15(3) TFEU. The ECB has however long resisted what it terms 'demand-driven' transparency -where the public rather than the ECB controls what information it has access to. 90 Public access to 'raw data' from the policy process is avoided as we have seen above in favor of the ECB explaining the rationale of policies and processes. 91 In 2011 the 2004 ECB Decision was amended 'in order to take into account the new ESRBrelated activities of the ECB'. 92 This amendment reflects the fact that the ECB draws up and holds documents 'in the field of financial stability, including documents relating to its support to the ESRB, which qualify as ECB documents within the meaning of Decision ECB/2004/3. It provides that the ECB may refuse public access to ECB documents where their disclosure would undermine the protection of the public interest as regards the stability of the financial system in the EU.' 93 In a recent court application, 94 the applicant claims that the 2011 amending decision 'materially extended the scope of refusal grounds' set out in Article 4(1)(a) of the 2004 Decision. This claim was rejected by the Court.
With regard to its (new) supervisory functions, the ECB is subject to the general EU law on access to documents. This difference is probably due to the more direct effect of a supervisory decision on the Banks supervised than is the case with regard to monetary policy. Rather extraordinarily, the Annual Report of the ECB does not contain any details regarding its access to documents regime and -unlike other EU institutions -the ECB does not produce an annual access to documents report with detailed information on who, why, when information is refused or provided. The position of the ECB is steadfastly that it is not subject to the requirements of the Treaty or of the Regulation in this regard and that its provisions in this regard are purely voluntary and specific. This is a missed opportunity. At the very least, the ECB should start publishing Annual Reports on the details and application of its own public access rules in a similar manner to other EU institutions. It is hard to avoid the overall conclusion that the ECB is neither pro-active nor transparent in applying its own public access regime. The failure to publicly document the application of its policies (even if partially 'voluntarily' assumed) seems to indicate a failure to take the public dimension very seriously despite the changes in the role and tasks of the ECB in recent years.
B. The ECB: A National Parliament Free Zone?
Despite the limited number of cases regarding the ECB's legal framework, the question whether the limited public access policy of the ECB should nonetheless be further broadened voluntarily was raised in a public fashion by a number of 'incidents'. One major incident raised the issue of ECB secrecy at the expense of national parliaments, citizens and public debate and is in many ways paradigmatic. in forthright terms that Ireland should enter a bailout program. 98 Irish Minister Lehihan was adamant at that time that 'the major force of pressure for a bailout came from the ECB'. 99 In November 2011 when the dust had long settled and Ireland had entered the 'Economic Adjustment Programme', an Irish journalist sought public access to the secret Trichet letter under the EU public access regulation. 100 Both the Irish Ministry and the ECB refused to make the letters accessible. According to customary rules on secrecy the ECB as originator must give permission before the addressee can release it. The ECB claimed professional secrecy and the Governing Council of the ECB refused to grant any type of access to the letter in question. 101 The case was first brought before the European Ombudsman in October 2012. She held that the refusal of the ECB was legal due to the invocation of a 'public interest', in particular the integrity and stability of the monetary and financial system. Nevertheless, she emphasised the ECB's commitment towards transparency and tried to encourage the ECB to voluntarily publish the relevant letters-given the time that had expired in the meantime and the fact that Ireland had since exited the bailout program. 102 The ECB rejected this proposal and emphasised the on-going need for non-disclosure due to the still-critical state of the Irish financial system and postprogramme surveillance. 105 Only after a leak of the documents in the Irish media in the morning of November 6, 2014, did the ECB decide to publish the letters on the same day. This illustrates how disobedience and leaking can be a trigger for institutions to re-consider entrenched positions and the on-going necessity over time to keep secrets. 106 The Irish letter reveals a troubling account of the relationship between ECB and Ireland during the bailout in 2010 and contained an implicit threat that support for Ireland's banks was at risk. 107 According to the findings of the Irish parliamentary inquiry, the ECB actually 'contributed to the inappropriate placing of significant banking debts on the Irish citizen.' 108 Moreover, the ECB had 'direct involvement in terms of significant decisions taken by the Irish Government… in the period under investigation.' 109 Despite such far-reaching conclusions, the precise modalities of ECB participation in the troika and the information it gathers and feeds into the overall decision-making process in the context of debt assistance remains (largely) unknown 110 and seems to exist outside of democratic accountability processes at any level of governance. In this regard the ECB is clearly more in control than under effective control. This has not gone unnoticed, also more structurally. The Court of Auditors in a recent report insists that formal arrangements be put in place in the case of financial assistance programmes. 111
V. ECB In Control Or Under Control?
The influence of novel functional and institutional developments in recent years on the traditional understanding of ECB independence and its accountability remains largely unexplored and limited to a rather formal account of both. 112 Yet as some prominent legal 113 and political science 114 scholars have stressed, the almost hidden nature of the ECB's evolving and 'autonomous' de facto powers is highly problematic from a more general viewpoint. The rhetoric of the ECB is pronounced when it comes to how its own transparency policy is a constituent element of its accountability. Yet the manner in which it reflects about its transparency is largely acclamatory and it views transparency as communication as largely synonymous with its own actual policy tools. Its selfunderstanding is strong and finds a visual counterpart in the language of the architecture of the ECB's new building in Frankfurt. The architectural construction of a glass atrium connecting twin towers can be considered a metaphor for the new ECB, at least in terms of its own ambition and self-presentation. 115 The reality certainly does not enable the beholder to see straight through and there are significant shutters and blinds in place. Following Bovens transparency is a necessary but insufficient condition of accountability. 116 Citizen accountability through transparency is often an illusion. 117 On the other hand the media and other stakeholders can and do use transparency to force change in reality. Transparency also enables the media to work as fire-alarms triggering vertical (parliamentary) accountability. 118 The ECB is not unlike central banks in many advanced economies where they have become very powerful and have acquired a host of highly political powers. The difference is that there is no economic counterpart at the supranational level unlike at the national political level (in Europe at any rate). The ECB certainly does not live in fear of what the EP (not to mind national parliaments) can do to it. There is also a growing inter-institutional dimension among old and new actors with many novel aspects needing further research and elaboration. For example, does the sharing of information about financial institutions and banks between a variety of actors, including the ECB, create a closed system of interinstitutional accountability between 'expert' institutions charged with different mandates? How does this sharing of information fit within a more public and political system of accountability in the EU legal and political order? We may well already be facing a less linear and more fragmented financial governance system within the EU with a host of new questions thrown up on the relationship between transparency, the limits of the need for confidentiality and outside accountability mechanisms. In the absence of Treaty level amendment, the ECB can make a start by proactively, cutting down its own vast discretion in ways that are less reactive and defensive than what it has done to-date. It will, after all, not be returning to its knitting anytime soon. 119
